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Schopp's testimony that he was not aware of any evidence as of the date of the deposition cannot 

serve as the sole basis for summary judgment in Plaintiffs favor on this count, especially 

considering Defendant's assertion that evidence came forth within the discovery period allowed 

by this Court' s Scheduling Order after that date. 

45. The Court also considers the argument set forth in Plaintiff's Reply, wherein 

Plaintiff urges the Court that the sham affidavit rule precludes Defendant from creating an issue 

of material fact with regard to Counterclaim Count IV merely by providing a sham affidavit that 

is merely a variance from earlier deposition testimony. See PI's Reply, p. 13. Plaintiff admits 

that Defendant has not provided an affidavit, but has instead introduced interrogatory responses 

and argument contained in the brief"into the summary judgment record." !d. at 14. Plaintiff 

avers this is akin to an affidavit and the Court should apply the sham affidavit rule. ld. Plaintiff 

also argues the shift was not due to new evidence, but was due to the field tickets as evidence, 

which were produced back in September of 2018. !d. at 15. 

46. However, the Court does not find that interrogatory responses are the same as a 

sworn, verified affidavit contesting summary judgment; therefore, the sham affidavit rule will 

not be considered. Moreover, the Court must consider Defendant's proffer that evidence was 

timely produced in the course of the discovery period set forth by the Scheduling Order that 

supports its counterclaim regarding standby charges. Taken in the light most favorable to 

Defendant, the Court finds that Plaintiffhas not shown that no genuine issues of material fact 

remain as to Counterclaim IV. 

47. Accordingly, the Court finds that genuine issues of material fact exist. 

Accordingly, Plaintiff's Motion for Partial Summary Judgment is denied as to its request for 

summary judgment in its favor as to Count IV of Defendant's Counterclaims. 
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CONCLUSION 

48. Accordingly, it is hereby ADJUDGED and ORDERED that Plaintiffs Motion 

for Partial Summary Judgment is hereby GRANTED IN PART and DENIED IN PART as 

detailed in this Order. 

49. It is further ORDERED: 

a. Judgment is granted in favor of Plaintiff as to Count I, the Breach of Contract 

claim, of the First Amended Complaint, for the amount stated in the Rate Sheets 

for the tools lost in hole in the Jameson lH and Jack 2H wells, being the amount 

of $1,481,51 0.30, as well as prejudgment interest, currently accruing at a rate of 

5.5% per annum, which is the percentage rate set by the Court, because a 

contractual prejudgment interest rate was not bargained for and agreed to by the 

parties. The prejudgment interest will accrue from March 22, 2018,6 the date the 

contract terminated, through the date of the entry of this Order, along with post-

judgment interest at the current legal rate. 

b. Plaintiff's tort and equitable claims, Counts Ill, IV, and V, of the First Amended 

Complaint were pled jn the alternative to the contract claims and they are now 

MOOT and DISMISSED without prejudice. 

c. Judgment is granted in favor of Plaintiff as to Counts I, II, and Ill of Defendant's 

Counterclaim and those claims shall be DISMISSED with prejudice. 

6 Prejudgment interest is calculated from the date on which the cause of action accrued. W.Va. Code§ 56-6-31; :see 
also Grove By & Through Grove v. Myers, 181 W.Va. 342, 382 S.E.2d 536 (1989). The Court considers the fact that 
Plaintiff pled instances of lost in hole equipment and resulting invoices that were not paid in December 2017 
through February 2018, as well as issues with invoices for lost in hole insurance. See Compl. The Court finds the 
instances leading to Plaintiff's breach of contract accrued on March 22, 2018, the date Plaintiff alleged the contract 
terminated following the notice given on February 20, 2018. !d. at 4. 
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50. The Court notes the objections and exceptions of the parties to any adverse ruling 

The Clerk shall enter the foregoing and forward attested copies hereof to all counsel, and 

to the Business Court Central Office at Business Court Division, 380 West South Street, Suite 

2100, Martinsburg, West Virginia, 25401. 

ENTERED this ��of August 2019. 

�Q� 
West Virginia Business Court Division 
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